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ACTION Interimrule with request for comments.

SUMARY: (On January 15, 1998, the Bureau of Export

Adm ni stration (BXA) published an interimrule inplenmenting the
Wassenaar Arrangenent |ist of dual-use itens and reporting
requi renents under the Wassenaar Arrangenent. On February 17,
1998, BXA published an interimfinal rule that conforned the
savings clause date for shipnents of itens renoved from
eligibility for export or reexport under a particular License

Exception authorization or the designator NLR until April 15,



1998. The February 17 rule did not affect the reporting

requi renent provisions and any itemrenoved fromLicense
Exception or NLR eligibility as a result of the January 15 rule
continues to be subject to the reporting requirenents of the
Wassenaar Arrangenent. This interimrule provides further
clarification on the savings clause provisions and the reporting
requi renents under the Wassenaar Arrangenent. Specifically, this

rule clarifies:

(1) The reporting requirenment obligations of itens
descri bed on the Wassenaar Arrangenents Annex 1 (Sensitive List)
and Annex 2 (\Very Sensitive List) of the List of Dual-Use Goods
and Technol ogies, including clarification on the timng of the

first report in accordance with the savings cl ause provision;

(2) The reporting requirenents for conputers controlled

under Export Control dassification Nunber (ECCN) 4A003. b;

(3) The reporting requirenment procedures under License

Exception TSR and

(4) That the reporting requirement provisions do not apply
to reexports, release of technology or source code to foreign

nationals in the United States (i.e., "deened exports" to foreign



nationals), or to itens not controlled for National Security (NS

reasons.

In addition, this rule revises the country scope for reporting

requi renents.

DATES: Effective Date: This rule is effective Qctober 14, 1998.

COMMENT DATE: Comments on this rule nmust be recei ved on or

bef ore Decenber 14, 1998.

ADDRESSES: Witten comments should be sent to Patricia
Mil doni an, Regul atory Policy D vision, Bureau of Export
Adm ni stration, Departnent of Commerce, P.Q Box 273, Washi ngton,

DC 20044.

FCR FURTHER | NFORVATI ON OONTACT: Patricia Mil doni an, Regul atory
Policy D vision, Bureau of Export Adm nistration, telephone:

(202) 482- 2440,

SUPPLEMENTARY | NFCRVATI O\

Backgr ound

On January 15, 1998, the Bureau of Export Adm nistration (BXA)
published an interimrule (63 FR 2452) that nade changes to the
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Commerce Control List necessary to inplenent the WAssenaar
Arrangenent List of Dual -Use Goods and Technol ogies. In

addi tion, the January 15 rule inposed new reporting requirenents
on persons that export certain itens controlled under the
Wassenaar Arrangenent to countries outside of Country Goup Al
in order to fulfill the information exchange requirenents of the
Wassenaar Arrangenent. The January 15 rul e al so renoved License
Exception availability for certain itens controlled for mssile
t echnol ogy reasons and for certain other itens controlled for
nati onal security reasons for which the U S. has agreed to

license with extremne vigilance.

BXA recei ved many industry comments on the savings cl ause

provi sion date of February 17, 1998, for subm ssion of |icense
applications for itens renoved fromeligibility for export or
reexport under a particular License Exception authorization or
the designator NLR stating that nore tine was required to
determne how the rule affected their products and to devel op and
revise their export conpliance software necessary to inplenment
the provisions of the Export Adm nistration Regulations. In
response to the industry issues rai sed, BXA published an interim
rule on February 17, 1998 (63 FR 7699) that confornmed the saving
clause date for shipnents of itens renoved fromeligibility for
export or reexport under a particul ar License Exception
authorization or NLR until April 15, 1998. The February 17 rule
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did not affect the reporting requirenments of section 743.1 of the
Export Admnistration Regul ations, and any itemrenoved from
Li cense Exception or NLR eligibility as a result of the January

15 rule continued to be subject to reporting requirenents.

This rule provides further clarification on the savings cl ause
provi sion of the February 17 rule and on reporting requirenents

under the WAssenaar Arrangenent.

Clarification of reporting requirenents of Itens on the Wassenaar

Arrangenent’'s Annex 1 and Annex 2

Reporting obligations under the Wassenaar Arrangenent are
required for exports in accordance with the provisions of 8743.1
of the Export Admnistration Regulations (itens on the Wassenaar
Arrangenent’'s Annex 1 - List of Dual -Use Goods and Technol ogi es
(Sensitive List)), effective fromJanuary 15, 1998 until Apri

15, 1998, and for the follow ng itens on the WAssenaar
Arrangenent’'s Annex 2 - List of Dual -Use Goods and Technol ogi es
(Very Sensitive List), in which License Exceptions or the

desi gnator NLR have been renoved and export |icense requirenents
i nposed in accordance with the savings clause provision. Reports

for Annex 2 itens are also effective fromJanuary 15, 1998 until



April 15, 1998. After April 15, 1998, these itens require a

i cense for export or reexport.

Li cense Exception eligibility has been renoved and |i censing
requi renents inposed for the follow ng ECCNs on the \Wassenaar
Arrangenent's Annex 2 - List of Dual -Use Goods and Technol ogi es:
1A002.a, 10001, 1E001, 4A003.b, 4A003.c, 4D001, 4E001, 5A001.b.9,
50001, 5EO001.a, 6A001.a.2.a.1, 6A001.a.2.a.2, 6A001.a.2. a.7,
6A001. a. 2. b, 6A001.a.2.c, 6A001.a.2.e, 6A008.l.3, 6B008, 6D001,
60003. a, 6E001, 6E002, 8A001.b, 8A001.d, 8A002.o0.3.b, 8D001,
8EO001, and 9A001. The Bureau of Export Admnistration wll
extract the necessary information fromlicenses to report these

exports to the Arrangenent.

The Wassenaar reporting requirenment provisions do not apply to:

(1) Reexports;

(2) Any release of technol ogy or source code subject to the
EAR to a foreign national in the United States; or

(3) Itens controlled solely for Mssile Technol ogy (M),
Nucl ear Nonproliferation (NP), Chem cal and Bi ol ogi cal Ve¢apons

(CB), or Short Supply (SS) reasons.

Clarification of License Exception TSR



BXA recei ved comments fromindustry requesti ng gui dance on how to
conply with the WAssenaar reporting requirenents for exports of

t echnol ogy under License Exception TSR This rule clarifies
that, for exports of technol ogy under License Exception TSR for
whi ch reports are required under 8743.1(c) of the EAR exporters
shoul d report the nunber of units in the shipnment as one (1) for
the initial export of the technology to a single ultinate

consi gnee. Additional exports of the technol ogy nust be reported
only when the type or scope of technol ogy changes or exports are
made to other ultimate consignees. In addition, rel ease of
control | ed technol ogy or source code to foreign nationals in the

U S., should not be included in the reports.

Revisions to the reporting requirenents for conputers

In order to reduce duplicative reporting requirenments on
industry, this rule revises 8743.1(c)(2) by elimnating the
reporting requirement for conputers controlled under 4A003.b for
exports to destinations in Conputer Tier 3. Reporting

requi renents for exports of such conputers to destinations in
Conputer Tier 3 continue to be required under the post-shi pnent
verification reporting requirenents of 8740.7(d)(4)(v) and

§742. 12(b) (3) (i v).



Clarification of reporting requirenment for License Exception GOV

This rule corrects an inadvertent error in the January 15 rule
for License Exception GQOV. This rule revises
8740.11(b)(2)(iii)(A) and paragraph (a) to Supplenent No. 1 to
8740. 11 by revising the phrase "lItens for official use within a
national territory by agencies of the U S Governnent"” to read
"Itens for official use within a national territory by agencies

of cooperating governnents"”.

Additions to the Commerce Control List and clarification of the

savi ngs cl ause provi sion

BXA recei ved comments fromindustry requesting that BXA clearly
descri be the new entries that were added in the January 15 rul e
and explain the inpact of those entries in accordance with the
February 17 extension of the savings clause provision. This rule
clarifies that, in addition to the nodifications in sone
paraneters of itens controlled on the Comrerce Control List, the
foll owi ng new entries have been added that control itens
previously (prior to January 15, 1998) eligible for export or
reexport under the designator NLR Itens changed from NLR
eligibility torequiring a license for export or reexport were

aut hori zed for export or reexport under the designator NLR in



accordance with the February 17 rule until April 15, 1998. After
April 15, 1998, these itens require a license for export or
reexport. However, use of the designator NLR until April 15,
1998, does not relieve exporters of their responsibility to
provide reports for itens subject to the reporting requirenents
under the WAssenaar Arrangenent retroactive fromJanuary 15, 1998

to April 15, 1998.

New ECCNs added to the Commrerce Control List by the January 15

rul e:

1A005: Body arnor, and specially designed conponents therefor,
not manufactured to mlitary standards or specifications, not to

their equivalents in performance.

103006.d: Certain fluorocarbon electronic cooling fluids.

10007.f: Certain ceramc-ceramc conposite nmaterials w th oxide

or glass matrix.

10009. b: Fluorinated pol ym des contai ning 10% by wei ght or nore
of conbined fluorine. (Note that this control is a slight

rol | back, based on % by wei ght of conbined fluorine.)

10011: Certain netals and conpounds.
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2B007. d: Robots specially designed to operate at altitudes

exceedi ng 30,000 m

2B009: Certain spin-formng/flow formng nachi nes.

5E001. b. 10: Devel opnent technol ogy for spread spectrum and

frequency hoppi ng techni ques.

6A001.a.2.e: Certain bottomor bay cable systens.

6A005.a.4.c.1: Carbon dioxide | asers having a pul se energy

exceeding 5 J per pulse. (Note that this control is a slight

rol | back, because "peak power" is no |longer a controlling

par anet er.)

6D003.a.3: Software for bottomor bay cabl e systens.

7D003. e: Conputer aided design software.

7E004.a.5: Technol ogy for the devel opnent or production of

electric actuators specially designed for primary flight control.

7E004. a. 6: Technol ogy for the devel opnent or production of

flight control optical sensor arrays.
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8A002.j.4: Certain stirling cycle engine air independent power

syst ens.

9B004: Internetallic airfoil-to-di sk conbi nati ons.

In addition, this rule revises the country scope for reports
under the WAssenaar Arrangenent. The January 15 rule stated that
reporting requirenments apply to all destinations, except Country
Qoup A1 This rule revises 8743.1(d), Country Exceptions, to
state that the reporting requirenents apply to all destinations,
except Wassenaar mnenber countries, as identified in a new

Suppl enent No. 1 to part 743.

Al t hough the Export Adm nistration Act (EAA) expired on August

20, 1994, the President invoked the International Energency
Econom ¢ Powers Act and continued in effect the EAR and, to the
extent permtted by |law, the provisions of the EAA in Executive

O der 12924 of August 19, 1994, as extended by the President's
noti ces of August 15, 1995 (60 FR 42767), August 14, 1996 (61 FR
42527), August 13, 1997 (62 FR 43629), and August 13, 1998 (63 FR

44121).

Rul emaki ng Requi renent s
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1. This interimrule has been determ ned to be not

significant for purposes of EQ 12866.

2. Notwi thstandi ng any other provision of |aw, no person is
required to respond to, nor shall any person be subject to a
penalty for failure to conply with a collection of information,
subject to the requirenments of the Paperwork Reduction Act (PRA),
unl ess that collection of information displays a currently valid
OMB Control Nunber. This rule involves collections of
information subject to the Paperwork Reduction Act of 1995 (44
US C 3501 et seq. ) These collections has been approved by the
G fice of Management and Budget under control nunbers 0694- 0088
and 0694- 0201.

3. This rule does not contain policies with Federalism
inplications sufficient to warrant preparati on of a Federalism

assessnent under Executive Order 12612.

4. The provisions of the Admnistrative Procedure Act (5
U.S.C 553) requiring notice of proposed rul enaki ng, the
opportunity for public participation, and a delay in effective
date, are inapplicable because this regulation involves a
mlitary and foreign affairs function of the United States (Sec.
5USC 553(a)(1l)). Further, no other law requires that a
noti ce of proposed rul enaki ng and an opportunity for public
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comment be given for this interimrule. Because a notice of
proposed rul emaki ng and an opportunity for public comment are not
required to be given for this rule under 5 U.S.C or by any other
law, the analytical requirenents of the Regulatory Flexibility

Act (5 US C 601 et seq. ) are not applicable.

However, because of the inportance of the issues raised by these
regul ations, this rule is issued in interimformand comrents

will be considered in the devel opnent of final regul ations.

Accordingly, the Departnent encourages interested persons who
wi sh to comment to do so at the earliest possible tinme to permt

the full est consideration of their views.

The period for subm ssion of comrents will close Decenber 14,
1998. The Departnent will consider all comrents received before
the close of the comment period in devel oping final regulations.
Comment s received after the end of the comment period will be
considered if possible, but their consideration cannot be
assured. The Departnent will not accept public comments
acconpani ed by a request that a part or all of the nmaterial be
treated confidentially because of its business proprietary nature
or for any other reason. The Departnent will return such
comments and nmaterials to the person submtting the comrents and
will not consider themin the devel opnent of final regul ations.
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Al public comrents on these regulations will be a matter of
public record and will be available for public inspection and
copying. In the interest of accuracy and conpl et eness, the

Departmment requires comrents in witten form

O al comrents nust be followed by witten nenoranda, which will
also be a matter of public record and will be available for
public review and copying. GComuni cati ons from agencies of the
United States Government or foreign governments will not be nade

avai | abl e for public inspection.

The public record concerning these regulations wll be nmaintained
in the Bureau of Export Adm nistration Freedom of |nfornation
Records Inspection Facility, Room 4525, Departnent of Conmerce,
14th Street and Pennsyl vani a Avenue, N W, Wshington, D. C
20230. Records in this facility, including witten public
comments and nenoranda summari zi ng the substance of ora

communi cations, may be inspected and copied in accordance with
regul ations published in Part 4 of Title 15 of the Code of
Federal Regul ations. Information about the inspection and
copying of records at the facility nmay be obtai ned from Margar et
Cornej o, Bureau of Export Admnistration Freedom of Information

Cficer, at the above address or by calling (202) 482-5653.

Li st of Subjects
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15 CFR parts 740 and 743
Admni strative practice and procedure, Exports, Foreign

trade, Reporting and recordkeepi ng requirenents.

Accordingly, parts 740 and 743 of the Export Adm nistration
Regul ations (15 CFR parts 730 through 799) are anended as

foll ows:

1. The authority citation for part 740 is revised to read

as foll ows:

Authority : 50 U S.C app. 2401 et seq.; 50 US C 1701 et
seq.; E.Q 12924, 59 FR 43437, 3 CFR 1994 Conp., p. 917; Notice
of August 15, 1995, 3 CFR 1995 Conp., p. 501; Notice of August
14, 1996, 3 CFR 1996 Conp., p. 289; Notice of August 13, 1997
(62 FR 43629, August 15, 1997); and Notice of August 13, 1998 (63

FR 44121).

2. The authority citation for part 743 is revised to read

as foll ows:

Authority : 50 U S.C app. 2401 et seq.; 50 U S C 1701 et
seq.; E.Q 12924, 59 FR 43437, 3 CFR 1994 Conp., p. 917; Notice
of August 15, 1995, 3 CFR 1995 Conp., p. 501; Notice of August
14, 1996, 3 CFR 1996 Conp., p. 289; Notice of August 13, 1997
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(62 FR 43629, August 15, 1997); and Notice of August 13, 1998 (63

FR 44121).

PART 740 - [ AVENDED]

3. Section 740.6 is anended by revising paragraph (b) to

read as foll ows:

8740.6  Technol ogy and software under restriction (TSR).

(b) Reporting requirenents . See 8743.1 of the EAR for reporting

requirenents for exports of certain itens under License Exception
TSR Note that reports are not required for rel ease of
t echnol ogy or source code subject to the EARto foreign nationals

in the U S under the provisions of License Exception TSR

4. Section 740.11 is anended:
a. By revising the headi ng of paragraph
(b)(2)(iii)(A; and
b. By revising the first sentence of paragraph (a) in

Suppl enent No. 1, to read as foll ows:

8740. 11 Governnents and international organizations (QOV).
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(b) * * *
(2) * * *
(iii) * * *

(A Itens for official use within nationa

territory by agenci es of cooperating governnents.

Suppl enent No. 1 to 8740.11 - Additional Restrictions on Use of

Li cense Exception GOV

* * * * *

(a) Itenms for official use within the national territory by

agenci es of cooperating governnents. * * *

PART 743 - [ AVENDED]

5. Section 743.1 i s amended:
a. By revising paragraph (b);
b. By adding a note imredi ately foll ow ng paragraph

(c)(2);
17



c. By revising paragraph (d); and
d. By adding a note imredi ately fol |l owi ng paragraph

(e)(1)(ii), to read as foll ows:

§743.1 Wassenaar Arrangenent.

(b) Requirenents . You nust submt two (2) copies of each report

requi red under the provisions of this section and nmaintain
accurate supporting records (see 8762.2(b) of the EAR for al
exports of itens specified in paragraph (c) of this section under
any of the follow ng License Exceptions authorized by part 740 of
the EAR License Exceptions GBS, AV, TSR LVS, CIP, QO and KM
(under the provisions of 8740.8(b)(2)(ii) and (iii) only).

Exports of technol ogy and source code under License Exception TSR
to foreign nationals in the U S should not be reported. For
purposes of this part 743, "you" has the sane nmeaning as "U S.

exporter”, as defined in part 772 of the EAR

(C) * * *
(2) * * *

Note to paragraph (c)(2): Exports of conputers

control | ed under 4A003.b to destinations in Conputer Tier 3 (see
8740.7(d) (1) of the EAR) should not be included in the reports
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requi red under paragraph (c) of this section. Reporting for
conputers under 4A003.b to Conputer Tier 3 destinations should be
reported under the post-shipnent verification reporting

provi sions of 8740.7(d)(4)(v) or under 8742.12(b)(3)(iv) of the

EAR

(d) Gountry Exceptions. You nust report each export subject to

the provisions of this section, except for exports to Wassenaar

nmenber countries, as identified in Supplenment No. 1 to part 743.

(e) * * *
(1) * * *
(II) * * *

Note to paragraph (e) (1) (ii): For exports of

technol ogy for which reports are required under 8743.1(c) of this
section, the nunber of units in the shipnment shoul d be reported
as one (1) for the initial export of the technology to a single
ultimate consignee. Additional exports of the technol ogy nust be
reported only when the type or scope of technol ogy changes or
exports are made to other ultinate consignees. Additionally, do
not report the rel ease of technol ogy or source code subject to

the EAR to foreign nationals in the U S
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6. Part 743 is amended by adding a new Supplement No. 1 to read

as foll ows:

SUPPLEMENT NO 1 TO PART 743 - WASSENAAR ARRANGEMENT MEMBER

COUNTRI ES

Argentina
Australia
Austri a
Bel gi um

Bul gari a
Canada
Czech Republic
Dennar k

Fi nl and
France

Cer many

G eece
Hungary

I rel and
Italy

Japan
Luxenbour g
Net her | ands
New Zeal and
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Nor way

Pol and

Por t ugal
Romani a
Russi a

Sl ovaki a
Sout h Kor ea
Spai n
Sweden

Swi tzerl and
Tur key

Wkr ai ne
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Uni ted Ki ngdom

United States

Dat ed:

R Roger Mj ak

Assi stant Secretary for

Export Adm ni stration
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